STATE OF MAI NE
PUBLI C UTI LI TI ES COW SSI ON Docket No. 98-619

August 25, 1998
PUBLI C UTI LI TI ES COWM SSI ON NOTI CE OF RULEMAKI NG
Renewabl e Resource Portfolio
Requi renment (Chapter 311)

VELCH, Chairnman; NUGENT, Conmi ssioner

l. INTRODUCTION

In this Notice, we initiate a rulemaking to establish the
requi renents and standards governing the inplenmentation of the
renewabl e resource portfolio requirenent.

During its 1997 session, the Legislature fundanentally
altered the electric utility industry in Miine by deregul ating
el ectric generation services and allowng for retail conpetition
begi nning on March 1, 2000.' At that tine, Maine's electricity
consuners will be able to choose a generation provider froma
conpetitive market. As part of the restructuring process, the
Act requires utilities to divest their generation assets and
prohibits their participation in generation services markets.?

These changes in industry structure necessarily inpact the
means by which the State has inplenented its energy policy.
Traditionally, utilities engaged in a regul ated | east-cost
pl anni ng process, subject to Conm ssion oversight, to select the
m x of energy resources to neet electric demand in the State.
Thi s process ensured conpliance with state energy policy
currently enbodied in the Maine Energy Policy Act, 35-A MR S A
§ 3191, the Small Power Production Act, 35-A MR S A
88 3301-3309, and the Electric Rate Reform Act, 35-A MR S A
88 3151-3155. The Legislature enacted these provisions at a tine
when the electric utility industry was fully integrated, and the
provi sions are prem sed on the existence of that structure.

'An Act to Restructure the State's Electric Industry (the
Act), P.L. 1997, ch. 316 (codified as Chapter 32 of Title 35-A
MR S. A 88 3201 through 3217).

Akility affiliates may participate in the generation
market. 35-A MR S. A 88 3205, 3206 and 3207
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In enacting the restructuring |egislation, the Legislature
recogni zed that, because generation services are being
deregul ated, its energy policies could no | onger be inplenented
through the regulation of utility resource decisions. As a
result, the Legislature included a provision in the Act to
pronote renewabl e resources in a restructured environnment. That
provi sion contains an explicit pronouncenent of |egislative
policy in this area:

In order to ensure an adequate and reliable supply of
electricity for Maine residents and to encourage the
use of renewabl e and i ndi genous resources, it is the
policy of this State to encourage the generation of
electricity fromrenewabl e resources and to diversify
electricity production on which residents of this State
rely .

35-A MR S.A § 3210(1).

To fulfill this policy, the Legislature required, as a
condition of licensing, that each conpetitive electricity
provi der provide no less than 30% of its retail sales in the
State through renewabl e resources as explicitly defined in the
statute, and directed the Comm ssion to adopt rules to inplenent
the requirement. 35-A MR S. A § 3210(3).%® 1In considering such
rules, we have attenpted to satisfy the |egislative purposes and
obj ectives of the portfolio requirenent, while mnimzing the
cost of conpliance to conpetitive providers.

Pursuant to 35-A MR S. A 8 3210(3), the rules inplenenting
the portfolio requirenent are "major substantive rules" as
defined and governed by 5 MR S. A. 88 8071-8074. The Conm ssi on
nmust adopt these rules "provisionally." The Legislature wll
review the provisional rules and authorize their final adoption
ei ther by approving themw th or wthout change or by taking no
action, 5 MR S.A § 8072.

I1. THE INQUIRY PROCESS

Prior to devel oping the proposed rule, we conducted an
inquiry in Docket No. 97-584 into the issues and alternative
approaches to inplenenting the renewabl e resource provisions of
the Act. W received witten comments from the Public Advocate
on behal f of nenbers of the Electric Consunmers Coalition,* the

*The statute also requires the Conmi ssion to adopt by rule a
program allowing retail custoners to make voluntary contributions
to fund renewabl e resource research and devel opnent. 35-A
MR S. A 8§ 3210(5). We will establish this programthrough a
separate rul emaki ng (Docket No. 98-620).

“The Public Advocate indicated that representatives of the
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State Planning Ofice, Central Maine Power Conpany (CWP), Bangor
Hydr o- El ectri c Conpany, Maine Public Service Conpany, Van Buren
Li ght & Power District, Panela Prodan, Frederick Minster,
Coalition for Sensible Energy (CSE), Hans Nicol ai sen, | ndependent
Energy Producers of Mine (IEPM, FPL Energy Maine, Mai nePower
and the Union of Concerned Scientists. After review of the
witten cooments, the Conm ssion circulated a draft rule on the
portfolio requirenment and convened a technical conference to
further discuss the issues related to the renewabl e resource
rules. The Public Advocate, Maine Public Service Conpany,

Mai nePower, Hydro- Quebec, IEPM CSE, and Panel a Prodan attended
the conference. As with our other inquiries regarding
restructuring matters, the comments and input frominterested
parties were extrenely helpful in allowing us to define the

i ssues and consider alternatives in inplenmenting the |egislative
policies on renewabl e resources.

I11. DISCUSSION OF INDIVIDUAL SECTIONS

A. Section 1: Purpose

The proposed rule sunmari zes the purpose of the Chapter
as inplenenting the State's policy to encourage generation of
electricity fromrenewabl e resources through the adoption of a
30% portfolio requirenent.

B. Section 2: Definitions

This section contains definitions of terns used
t hroughout the proposed rule. The definitions are
sel f-explanatory. W have nodified the statutory definition of
"aggregator"” to clarify the type of entity that is not subject to
the rule's requirenents.

C. Section 3: Provider bligation

Section 3(A) defines the 30% portfolio obligation as an
energy requirenent applicable to each conpetitive provider's
total kilowatt-hour sales within the State over a 12-nonth
period. The provision specifies that the requirenent applies to
standard of fer providers.

Ameri can Associ ation of Retired Persons, the |Independent Energy
Producers of Miine, the Coalition for Sensible Energy, the

| ndustrial Energy Consumers G oup, and Hans Ni col ai sen
participated in discussions that led to the Public Advocate
comment s.
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The majority of comenters stated that the requirenent
should be in terns of energy. However, CMP argued that the
requi renent should be a percentage of capacity. The proposed
rul e includes an energy requi renent because such an
interpretation is nore consistent with both the | anguage and
purpose of the statute. As quoted above, the |egislative policy
is to "encourage the generation of electricity fromrenewabl e
resour ces " The commonly understood neaning of this
| anguage woul d be to encourage the actual production of energy
t hrough renewabl e resources, rather than sinply having capacity
avai |l able. Moreover, one of the primary attributes of renewabl e
resources is the environnmental benefits that derive fromactually
produci ng energy in lieu of using other resources.

Several commenters suggested that the 30% requirenent
be applied to each individual product sold within the State, as
opposed to the provider's total sales within the State. These
coment ers suggest that such an approach woul d be nore equitable
and understandable in that every retail custonmer would pay a
share of any increased costs that result fromthe 30%
requi renent and every di sclosure made to custoners woul d have at
| east 30% of renewables.® Qur view is that the suggested
approach is contrary to the |legislative intent and purpose of the
portfolio requirenment. The statutory |anguage clearly
contenplates that the 30% requirenment would apply to each
conpetitive provider rather than individual products:

As a condition of l|icensing pursuant to section 3203,
each conpetitive electricity provider in this State
nmust denonstrate . . . that no less than 30%of its
portfolio supply resources for retail electricity sales
in the State are accounted for by renewabl e resources.

35-A MR S. A 8§ 3210(3). Furthernore, to the extent that there
is a naturally occurring market for electricity products nmade up
of nore than 30% renewabl e resources, the suggested approach
woul d effectively increase the requirenent for renewabl e
resources above 30% Such a result may be acconpani ed by a cost

i npact that could offset the |egislative balance of pronoting the
use of renewabl e resources with the cost of doing so.

®In conjunction with a region-w de effort, the Comm ssion is
considering rules that would require retail providers to
di scl osure to custoners the resource mx used to generate
electricity to serve their loads. Inquiry into Regional Uniform
Custoner Information Disclosure (Docket No. 98-234).
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Section 3(B) specifies that the 30% requirenent nust be
met over a 12-nonth period. The use of annual conpliance peri ods
offers providers greater flexibility to nmeet the requirenent,
whi ch should translate into a reduced cost of conpliance. For
exanpl e, sonme commenters stated that reliance on a hydro facility
to meet the portfolio requirenment would be problematic unless the
requi renent extended over sufficient tinme because the output of
such facilities often varies greatly over a year.

Section 3(C) specifies the conpliance period for
providers that offer service to Maine custoners for less than a
cal endar year. |If the service begins nore than 6 nonths prior to
the foll owm ng Decenber 31, then the 30% requirenment nust be met
over a shortened conpliance period fromthe beginning of service
to the next Decenber 31. However if the service begins |ess than
6 nmonths prior to Decenber 31, the conpliance period extends
beyond the year to the second Decenber 31 follow ng the beginning
of service. The provision is structured this way because there
could be a potentially great burden in neeting a 30% portfolio
requi renent over a period of tinme less than 6 nonths. However,
for a period greater than 6 nonths, there should be enough tine
for the provider to reasonably neet the 30%requirenment. This
approach seens reasonabl e especially in light of the cure period
provi sion contained in section 6 of the proposed rule.

Section 3(D) exenpts aggregators and brokers from
conplying with the portfolio requirenent because, by definition,
such entities neither take title to electricity nor sel
electricity directly to consuners.

D. Section 4: Eliqgible Renewabl e Resources

This section governs the eligibility of generation
resources that may be counted towards satisfying the portfolio
requi renent. Consistent with the statute, section 4(A) specifies
that eligible generation facilities include qualifying snal
power production and cogeneration facilities as defined under
federal regulations, and facilities with maxi num capacities that
do not exceed 100 MW and that use specified fuels and
t echnol ogi es.

Section 4(B) interprets the statutory requirenent that
renewabl e resources be a source of power that "can physically be
delivered to the control region in which the New Engl and Power
Pool, or its successor . . . has authority over transm ssion."
The proposed rule requires that the energy froman eligible
facility actually be delivered to the | SO NE control area® and
that the energy nmust be counted in neeting | oad in New Engl and

The | SO-NE control area is identical to the NEPOOL contro
ar ea.
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pursuant to the SO NE rules. Because the |ISO NE rul es do not
recogni ze individual generation facilities of less than 5 MN we
have al so included energy as physically deliverable if it is in
any way used to satisfy load within the 1SO NE control area

The section also has an identical provision for the
Maritines control area. The northern part of the State is not
within the NEPOOL control area, but is in the Maritimes control
area. Thus, we believe it to be an oversight that the
Legislature omts reference to a resource being delivered to the
control area which includes Northern Maine. W therefore have
i ncl uded | anguage specifying that the energy froman eligible
facility can also be delivered to the Maritines control area if
such energy is recognized by the rules of the Maritines control
area as serving load in the geographic area that constitutes the
Maritines control area; we will ask the Legislature for a
correspondi ng anendnent to the statute in the context of its
maj or substantive rule review

Section 4(C clarifies that if a facility uses nore
t han one fuel or technol ogy, only energy generated by a fuel or
technol ogy that constitutes renewabl e generation can count
towards the portfolio requirenent.

Simlarly, section 4(D) clarifies that energy froma
punped-storage hydro facility that uses a fuel or a technol ogy
that does not constitute renewabl e generation for its punping
requi renments may not be used to satisfy the portfolio
requi renment.

Section 4(E) provides that a provider or other
i nterested person can request an advisory ruling fromthe
Comm ssion as to whether any particular generation facility is an
eligible generation facility under the rule. W have included
this provision because the conmments in the Inquiry reveal ed that
there may be a variety of situations in which it is not obvious
whet her a particular "facility" satisfies the requirenents of the
rule. Rather than attenpting to anticipate all such situations,
this provision allows the Conm ssion to nmake such determ nations
as necessary if the case arises.

E. Section 5: Verification; Reporting

Section 5(A) specifies that it is the obligation of the
conpetitive provider to denonstrate conpliance with the portfolio
requi renment. Upon consideration of the comments, we have
concluded that, at least at the current time, there is no
mechani cal or automatic mechanismto ensure conpliance with the
requirenent. We, therefore, put the burden on conpetitive
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providers to denonstrate through reporting requirenents that they
have conplied with the requirenent.

Section 5(B) states that energy that a provider counts
towards Maine's portfolio requirenment may not be sold, marketed,
or otherwi se clained as serving load in other jurisdictions. One
of our largest concerns in this area is that renewabl e generation
not be, in essence, "doubl e-counted" by having the sanme
kil owatt-hour used to satisfy the portfolio requirenent in M ne
and for exanple, marketed as "green power" in another state.

This section nmakes it absolutely clear that such
"doubl e-counting"” is not acceptable.

Section 5(C) requires each conpetitive provider to file
an annual report on or before May 1 of each year, denonstrating
conpliance with the portfolio requirenment over the prior cal endar
year. We have structured this provision to be consistent with
the nore generic annual reporting requirenent in our |icensing
rule, Chapter 305, in that both provisions use a cal endar year as
the reporting period and May 1 as the filing date. This approach
shoul d ease the adm ni strative burden of conpliance on
conpetitive providers.

The annual report provision specifies the m ninmum
information that nust be provided. |In proposing the reporting
requi renent, we have bal anced the need for information to verify
conpl i ance agai nst the burden on providers to submt the
information. For the nost part, the annual report requires the
provider to specify the anount of its load in Maine and New
Engl and and the resources that served the |oad. The provisions
require informati on on both Maine and New Engl and sales to all ow
the Comm ssion to verify that double counting has not occurred.
To the extent load is served by systemcontracts maeking it
infeasible to specify a particular generation unit, a provider
may designate the system contract as the source of generation.

Section 5(D) requires a certification that the
portfolio requirenent has been net and that kilowatt-hours
desi gnated for this purpose have not been "doubl e-counted” in
other jurisdictions. This certification requirenent adds
addi ti onal assurance that the provider's denonstration of
conpliance is accurate.

Section 5(E) requires an applicant for a conpetitive
provider license to provide an initial denonstration statenent
descri bing how the portfolio requirenent will be net. This
provision is required by the licensing section of the statute.
35-A MR S. A 8§ 3203(2)(D). W understand that at the tinme of
licensing, a conpetitive provider may only have a relatively
vague plan for how they anticipate neeting the portfolio
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requirenent. For this reason, the initial denponstration
statenent requires only a general description of how the provider
intends to satisfy the requirenent.

Sections 5(F) and (G specify that the Conm ssion nmay
obtain additional information fromconpetitive providers if it
finds that such information is necessary for it to enforce
conpliance with the portfolio requirenent and that, to the extent
any information required pursuant to the reporting section of the
rule is confidential, the Comm ssion may subject such information
to appropriate protective orders.

F. Section 6: Non-conpliance; Sanctions

This section of the proposed rul e contains provisions
concerni ng non-conpliance with the portfolio requirenent and
sanctions for such violations.

Section 6(A) provides for a “cure period” for
conpetitive providers who do not serve 30% of their sales in
Maine with eligible resources, but have done so with at | east 20%
of their sales. W have included this provision because there
may be situations where, despite good faith efforts, a provider
cannot neet the full 30%requirenent. The cure period provision
provi des an additional year for the provider to satisfy the 30%
requi renent so that, over the two-year period, 30% of the
kil owatt-hour sales are served by eligible resources. ©Mboreover,
the provision specifies that the Comm ssion may extend the cure
period upon a show ng that the provider has an interest in an
eligible facility that will be in service within two years and
whose energy output will allow for conpliance. This provision
provi des added flexibility for providers to rely on new renewabl e
resources, rather than depending on the existing market.

Section 6(B) contains sanctions for providers that do
not conply with the portfolio requirenment rules. The section
provi des the Commi ssion with a variety of sanctions that may be
exercised as a matter of discretion, allow ng the Comm ssion
flexibility to address a wide variety of circunstance that may
arise in the new electricity market. The section provides for
i cense revocation and nonetary penalties pursuant to the
Comm ssion’s nore general rules governing sanctions for
conpetitive provider rule violations (Chapter 305), as well as
ot her appropriate sanctions that are authorized by law. The
section also contains an “optional paynent” provision that would
all ow the provider an option to avoid a |icense revocation by
maki ng a paynent into the renewabl e resource research and
devel opment fund established pursuant to 35-A MR S. A 8§ 3210(5).
The amount of the paynent will be based on the difference between
the market price of energy fromeligible facilities and energy
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fromother facilities.’” Essentially, this provision would allow a
provider to voluntarily surrender anmounts that it may have saved
t hrough non-conpliance into a fund whose purpose is to pronote
renewabl e resources through research and devel opnent.

The section allows the Conm ssion to waive the
i nposition of sanctions upon a showi ng that a conpetitive
provider could not, in good faith, satisfy the requirenent due to
mar ket conditions. This provision is a result of concerns that
there may be a market concentration of renewabl e resources that
could result in such resources not being avail able at reasonabl e
prices.® This provision will allow the Comm ssion the
flexibility to address such a situation if market concentration
is showmn to exist.

G Section 7: \Waiver or Exenption

This section contains the Conm ssion’s standard
| anguage for a waiver or exenption fromthe provisions of the
rule that are not inconsistent with its purposes or those of
Title 35-A Restructuring Act.

H. Tradable Credits

Several commenters suggested that it would be desirable
for the Conm ssion to inplenent a tradable credit systemin
conjunction with the portfolio requirenment. A tradable credit
systemessentially involves the creation of a secondary market in
whi ch "renewabl e credits" can be bought and sol d separately from
the sale of the energy (kWs) to satisfy the portfolio
requi renent. Such a systemcould provide additional flexibility
in neeting the portfolio requirenent that may translate into
| ower costs of conpliance.

We have decided not to include a tradable credit system
in the proposed rule. The creation of such a system woul d be
conplex in relation to Maine's retail electricity market, and
woul d require an entity to admnister and verify the system
Moreover, a tradable credit systemwould |Iikely be inconpatible
with regional efforts to inplenment uniform custoner disclosure
requi renents.® Under the disclosure system endorsed by the New

The rule explicitly states that the payment will be "based
on" the market price difference. This is to avoid a requirenent
for the Conm ssion to make a precise determ nation of the cost
difference, if that difference is difficult to assess.

®This issue is part of the market power study currently
bei ng conducted by the Conmm ssion and the Attorney General
pursuant to P.L. 1997, ch. 447

°The Conmi ssion will propose rules on custoner disclosure
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Engl and Conference of Public UWilities Comm ssioners (NECPUC) and
adopt ed by the Massachusetts Departnent of Tel ecommuni cati on and
Energy, all kilowatt-hours sold in the region nust be ascribed
fuel and em ssion attributes. Under a Miine portfolio tradable
credit system once a credit is sold separate fromthe

kil owatt-hour, that kilowatt-hour no | onger has the attribute to
report for disclosure purposes. Thus, it appears that the two
systens cannot co-exi st.

To conclude, we note that the flexibility for
conpliance contained in the proposed rule (e.g., annual energy
requi renent, cure period) should offset, to sonme degree, the
flexibility | ost by not adopting a tradable credit system
Mor eover, we expect that the selling of portions of the output of
renewabl e generation will constitute a sufficiently robust market
to all ow any conpany, regardl ess of the characteristics of its
"owned" generation, to participate in the market in Mine.

1V. RULEMAKING PROCEDURES

This rul emaking will be conducted according to the
procedures set forth in 5 MR S. A 88 8051-8058. A public
hearing on this matter will be held on Septenber 24, 1998 at
9:00 aam in the Public UWilities Conm ssion hearing room 1
Witten comments on the proposed rule may be filed until
Cct ober 5, 1998. However, the Comm ssion requests that conments
be filed by Septenber 21, 1998 to allow for follow up inquiries
during the hearing; supplenmental cormments may be filed after the
hearing. Witten comments should refer to the docket nunber of
this proceedi ng, Docket No. 98-619, and sent to the
Adm nistrative Director, Public UWilities Conm ssion, 242 State
Street, 18 State House Station, Augusta, Mine 04333-0018.

requi renent in an upcom ng rul emaki ng proceedi ng.

“The Conmission will hold three rul enaking hearings rel ated
to renewabl e resources in the followi ng order: portfolio
requi renent (Docket No. 98-619), voluntary research and
devel opnment fund (Docket No. 98-620), and net energy billing
(Docket No. 98-621).
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Pl ease notify the Comm ssion if you need speci al
accommodati ons to make the hearing accessible to you by calling
1-287-1396 or TTY 1-800-437-1220. Requests for reasonable
accommodat i ons nust be received 48 hours before the schedul ed
event .

In accordance with 5 MR S. A 8§ 8057-A(1), the fiscal inpact
of the proposed rule is expected to be mninmal. The Conm ssion
invites all interested persons to coment on the fiscal inpact
and all other inplications of the proposed rule.

The Adm nistrative Director shall send copies of this order
and proposed rule to:

1. All electric utilities in the State;

2. Al |l persons who have filed with the Comm ssion within
the past year a witten request for Notice of Rul enaking;

3. Al'l persons on the Comm ssion's |list of persons who
Wi sh to receive notice of all electric restructuring proceedi ngs;

4. Al'l persons on the service list or who filed comments
in the Inquiry, Public Uilities Comm ssion, Inquiry into a
Renewabl e Resource Portfolio Requirenent, Docket No. 97-584;

5. Al'l persons on the service list or who filed comments
in the Inquiry, Public Uilities Commssion, Inquiry into an
Inquiry into Effects of Restructuring on Contracts between
Qualifying Facilities and Electric Utilities, Docket No. 97-497;

6. The Secretary of State for publication in accordance
wth 5 MRS A 8 8053(5); and

7. The Executive director of the Legislative Council,
State House Station 115, Augusta, Miine 04333 (20 copies).

Accordi ngly, we
ORDER

1. That the Admi nistrative director send copies of this
Notice and attached proposed rule to all persons |listed above and
conpile a service list of all such persons and any persons
submtting witten coments on the proposed rule.

2. That the Adm nistrative Director send a copy of this
Notice of Rulemaking to the Secretary of State for publication in
accordance with 5 MR S. A § 8053.
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Dat ed at Augusta, Maine this 25th day of August, 1998.

BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm nistrative Director

COMM SSI ONERS VOTI NG FOR: Wl ch
Nugent



